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Docket No. 17878-99. Filed May 25, 2005.

L is a longstanding nonprofit nature conservancy,
t he tax-exenpt purposes of which include the
preservation of wildlife, plants, and natural |and on
or near the shoreline of Lake Mchigan. Ps own
approxi mately 10 acres of |land (property) that includes
a hi gh undevel oped bl uff on 460 feet of that shoreline.
Bal d eagl es commonly frequent the bluff. In addition,
dense vegetation grows naturally on the bluff. That
vegetation includes a species of plant, Lake Huron
tansy, that is considered to be threatened. The
natural values of the bluff also allowit to create or
pronote a possible habitat for pitcher’s thistle,
anot her species of plant that is considered to be
threatened and that is found on the Lake M chi gan
shoreline. Ps made contributions to L of two
conservation easenents (conservation easenents) in
perpetuity that generally preclude them or any
subsequent owner of the property from ever devel opi ng
or disturbing the natural state of nuch of the bluff.
Ps contributed the first easenent in 1992 and the
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second in 1993. Ps clained on their 1992 and 1993
Federal incone tax returns that the contributions were
qualified conservation contributions under sec.

170(h) (1), I.R C. R concedes that the contributions
nmeet two of the three requirenents for such a
characterization; i.e., the portions of the bluff

covered by the conservation easenents are each a
“qualified real property interest” and L is a
“qualified organization”. R asserts that the
contributions fail the third requirenent, that they be
“exclusively for conservation purposes”.

Hel d: Each of the contributions is a qualified
conservation contribution under sec. 170(h)(1), I.R C.,
in that (1) the conservation easenents protect a
relatively natural habitat of plants or wildlife as
required by sec. 170(h)(4)(A(ii), I.RC, and (2) L
(or any subsequent hol der of the conservation
easenents) holds (or will hold) the conservation
easenents exclusively for conservation purposes as
required by sec. 170(h)(5), I.R C.

Charles F. dass and Susan G d ass, pro sese.!

Al exandra E. Nichol ai des, for respondent.

LARO, Judge: Petitioners petitioned the Court to
redeterm ne deficiencies of $26,539, $40,175, $26,193, and
$22,771 in their Federal inconme taxes for 1992, 1993, 1994, and
1995, respectively. W decide whether petitioners’ respective
contributions in 1992 and 1993 of two conservation easenents

(collectively, conservation easenents; separately, conservation

P WIlliamB. Acker petitioned the Court on behal f of
petitioners and continued to represent themuntil he w thdrew on
Mar. 25, 2002.
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easenent 1 and conservation easenent 2) were qualified
conservation contributions under section 170(h)(1).2 W hold
they were. Petitioners clained on their 1992 and 1993 Feder al
income tax returns (1992 return and 1993 return, respectively)
that their contributions of the conservation easenents were
qual i fied conservation contributions. As further support for his
di sal | onance of those clainms, respondent in his posttrial brief
argues for the first tine that petitioners have not proven that
they nmet the “contenporaneous witten acknow edgnent” requirenent
of section 170(f)(8). W consider this position to have been
advanced untinely and do not decide it. See Leahy v.
Conm ssi oner, 87 T.C. 56, 64-65 (1986).

FI NDI NGS OF FACT

Backgr ound

Sonme facts were stipulated. W incorporate herein by this
reference the parties’ stipulation of facts and the exhibits
submtted therewith. W find the stipulated facts accordingly.
Petitioners are husband and wife, and they filed a joint Federal
inconme tax return for each relevant year. They resided in Enmet

County, M chigan (Emet County), when their petition was filed.

2 Unl ess otherwi se indicated, section references are to the
| nt ernal Revenue Code applicable to the relevant years, and Rule
references are to the Tax Court Rules of Practice and Procedure.
The rel evant provisions of sec. 170(h) are set forth in an
appendi x to this Opinion.
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Emmet County is on the northern | ower peninsula of Mchigan and
has 50 or nore mles of shoreline on Lake M chi gan.

1. Petitioners

A. Charles F. dass (M. d ass)

M. dass is a |l awer who has practiced law in M chi gan
since 1969. Hi s legal specialties are real estate, nedical
mal practi ce defense, and enploynent and fam |y and donestic
matters.

B. Susan G dass (Ms. d ass)

Ms. 3 ass has a bachelor of arts degree in English and a
master’s degree in art. She also has a real estate |icense. She
has worked as a copywiter and as an artist.

[11. The Property

A. Petitioners’' Purchase of the Property

On August 17, 1988, petitioners purchased property
(property) at 3445 North Lakeshore Drive, Harbor Springs,
M chi gan (Harbor Springs), for $283,000. The property is sited
al ong the shoreline of Lake Mchigan in northern Emet County and
i ncl udes three buildings and approximately 10 acres of | and.
Al t hough the property’s address is listed as in Harbor Springs,
the property is actually outside Harbor Springs in the Township
of Readnond, M chigan (Readnond), approximately 2-1/2 mles north
of Good Hart, Mchigan, and 3-1/2 mles south of the Township of

Cross Village, Mchigan (Cross Village).
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B. Petitioners' Use of the Property

Petitioners used the property as a vacation hone until 1994,
when they began using the property as their primary residence.
During 1992 and 1993, they resided in G osse Point Farns,

M chigan. During part of 1994 and all of 1995, they used their
residence in Gosse Point Farms as a secondary residence to the
property. From 1995 through 1999, they lived part tine at the
property and part time in Detroit, Mchigan; they continued
during those years to use the property as their primry
residence. 1In 1999 or 2000, they began living entirely at the
property.

C. Bui | di ngs on the Property

The property has had the sanme three buildings on it since
1988. The first building is a single-story small handcrafted
cabin that is nmade of hand-hewn | ogs and el m bark shaving. This
cabin is approximately 1,278 square feet and is used by
petitioners as their honme. The second building is a single-story
guest cottage that is approximtely 512 square feet. The third
building is a single-story garage that is approxi mately 525
square feet.

D. Description of the Property

The property’s dinensions are generally 460 feet in width
fromnorth to south and 1,055 feet in depth fromeast to west.

Its eastern edge is a straight |line bordering H ghway M 119
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(M119).% Its western edge is a crooked line abutting Lake
M chi gan. Lake M chigan cannot be seen through the property from
M 119 because many |arge trees and dense foliage grow t hroughout
much of the property. Included anong the trees on the property
is a plantation of large (approximately 100-foot) old growth
original white pine trees.

A portion of the property that generally includes the
property’s total width and extends approximately 900 feet from
M 119 is relatively flat and is generally open, grassy, and well
| awned around petitioners’ hone and wooded and bushy in other
pl aces, especially along M119. The rest of the property
(approxi mately 155 feet in depth and 460 feet in w dth) slopes
down a steep bluff at an angle of about 100 degrees to the
shoreline of Lake M chigan or, nore specifically, to Lake
M chigan's ordinary high water mark.* The bluff is approximtely
100 feet high, and a stairway goes down it to the shoreline. The

shoreline is | evel and consists of rocks, sand, grass, and weeds.

3 M119 is a bl acktop highway from Harbor Springs to Cross
Village that is called the “tunnel of trees” because of its
narrowness and the degree of growh near its shoul derl ess edges.
The side of M 119 cl osest to Lake M chigan has primarily
residential dwellings ranging in style from basic summer cottages
to el aborate year-round hones. The opposite side of M 119 has
undevel oped | and.

4 Lake M chigan’s high water mark is 582.35 feet above sea
level. The U S. Arny Corps of Engineers set Lake M chigan’s
ordinary high water mark at approxi mately 581 feet above sea
| evel .
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The side of the bluff contains many trees (e.g., white pine,
cedar, spruce, oak, maple, balsamfir) and dense vegetation
(e.g., juniper bushes and other shrubs).

Petitioners’ honme on the property is sited on relatively
flat land on the top of the bluff approxinmately 45 to 50 feet
fromthe edge at the top of the bluff. On a clear day, a
beauti ful panoram c view of Lake M chigan may be seen fromthe
home and froma further distance of at |east 50 nore feet towards
M 119. Petitioners have chairs at the top of the bluff to enjoy
that view and to socialize.

Species of plants that grow on the Lake M chigan shoreline
in northern Enmet County include Lake Huron tansy and pitcher’s
thistle. These plants are considered to be threatened and
requi re undi sturbed habitats to survive. Birds on that shoreline
i ncl ude bal d eagl es, piping plovers, and kingfishers. O her
wildlife in the area includes deer, bears, and raccoons.

In the early 1990s, bald eagles were returning to the Lake
M chi gan shoreline on and near the property, and the presence of
bal d eagl es along that shoreline is nore conmmopn today than in
earlier years, when it was unusual to see an eagle on that
shoreline. An exceptionally old and high tree on the top of the
bluff of the property covered by conservation easenent 1 (the
hi ghest tree on the bluff for some mles) is an occasional

roosting site for at | east one bald eagle. The property al so has
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attracted kingfishers and has Lake Huron tansy growing on it,
especially on the bluff. The property is not an ideal habitat
for Lake Huron tansy or pitcher’s thistle, another threatened
species of plant, but the property, in its natural state, allows
for the creation or pronotion of the habitat of those species as
wel | as the habitat of bald eagles and piping plovers.

E. Surroundi ngs of the Property

The Lake M chigan shoreline fromnorth of Harbor Springs to
Cross Village is generally devel oped only for residential and
rel ated purposes. Mst of that shoreline is privately owned with
single famly vacation hones. Approximately one hone is sited on
that shoreline every 250 feet in the half mle north of the
property and in the half mle south of the property; i.e.,
approximately 21 hones are in the imediate 1-mle vicinity of
the property.

The typical use of the land in the imrediate vicinity of the
property is for single-famly dwellings. Petitioners’ neighbors
to the north, for exanple, built a |arge honme on two parcels of
| and that cover approximtely 400 feet of |akefront. A nunber of
hi gh density devel opnents with either |akefront or back lots are
al so found on the land in the imediate vicinity of the property.
For exanple, the Sequoia Yacht C ub, which is approximately 1 to
2 mles south of the property, is a platted subdivision which was

devel oped on 300 feet of |ake frontage and 1,000 feet of depth
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and includes 3 | akefront lots and 19 or 20 back lots. M. dass
assisted in the devel opnent of the Sequoia Yacht Cub on the
underlying real estate which, unlike the property, has a large
area between the bluff and the water upon which to build. Oher
near by densely pl atted devel opnents, e.g., Blisswood and A d
Trial Inn, both of which are approximately one-half mle fromthe
property, also consist of |akefront |lots and back |ots. Such
devel opments are not the normin the area of the property; single
famly homes and cottages are.

The nearest public access to the shoreline on the property
is approximately 1.5 mles to the south at Readnond Townshi p Park
in Readnond.® Readnond is approxinmately 40 square mles, is
approximately 10 mles north of Harbor Springs (the nearest
incorporated city), and is in Enmmet County. Readnond abuts Lake
M chigan and is a popular tourist area in the sunmer when its
popul ati on increases substantially. The year-round, permanent
resi dents of Readnond total ed approximately 370 and 500 in 1990
and 2000, respectively.

The Readnond Township Park is a small park that is publicly
owned by Readnond. It has in it a picnic table, a sandy beach

w th approximately 200 feet of frontage, and limted parking for

5> Although M 119 is a closer public point, M. d ass does
not all ow people to cross his property to get to the shoreline
fromM119. M. dass would consider such people to be
trespassers.
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approximately 15 cars. On both sides of the park are private
homes which extend down to the water. No incorporated cities are
found to the north of Readnond.

The nearest public access to the shoreline to the north of
the property is approximately 4 mles away in Cross Vill age.
Cross Village is in Emmet County and is also the nearest public
access for boats to enter Lake M chigan. The public area in
Cross Village includes 200 to 300 feet of |akefront property.

F. Zoning Rules as to the Property

During 1992 and 1993, part of the property was zoned
“scenic resource 2" (SR-2), and the rest of the property was
zoned “recreation residential 27 (RR-2). The SR-2 class applied
to the 400 feet of the property that started at the M 119 road
right of way.® The zoning restrictions overlapped any ot her
restriction placed on the property as to construction, building,
or devel opnent.

1. SR-2 d ass

The SR-2 class is essentially a single-famly, |owdensity,
residential classification that allows any residential-related
use. The SR-2 class requires that a building ot have a m ni num
size of 30,000 square feet, with at | east one side nmeasuring at

| east 150 feet. The portion of the property zoned SR-2 al so

6 The road is the traveled part and the road right of way is
the easenent in which the road exists.
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included fromthe M 119 road right of way a 40-foot scenic
greenbelt setback (which may be included within the 30, 000-
square-foot mninmumlot size) in which tree renoval, clearing, or
construction was restricted. Wth the exception of these zoning
rules, the Federal, State, and |ocal governnents generally

all owed petitioners to do whatever they desired as to the portion
of the property zoned SR-2. The portion of the property zoned
SR-2 was | arge enough that it could probably be divided into four
buil ding | ots of 30,000 square feet each.

2. RR-2 d ass

The RR-2 class is designed to accommbdate cottage and
seasonal hone devel opnent. The RR-2 class requires that each
buil ding | ot have a m nimum size of 22,000 square feet with at
| east one side neasuring at |east 100 feet. The portion of the
property zoned RR-2 also included fromthe high water mark a
60-f oot waterfront setback in which building or devel opment was
not allowed. The conservation easenents included space that was
within this 60-foot limtation.

3. Exceptions to the General Zoning Rul es

The required mninmum | ot sizes under SR-2 and RR-2 could be
smaller if the lots had central (e.g., fromthe nunicipality)
sewer and water. In the case of RR-2, the required |l ot size
woul d then be 12,000 square feet with at | east one side nmeasuring

at least 100 feet. The portion of the property subject to the
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60-foot limtation may be included in ascertaining the building
site of 12,000 square feet, as nay be the portions of the
property covered by the conservation easenents.

G Buil ding on the Side of the Bl uff

Sonme homes in Emmet County were built on the bluff along
Lake M chigan. The construction of a hone on a bluff on or near
the property interferes with the bluff’s natural scenic beauty.
It also interferes with and destroys the natural habitat of
wildlife or plants that |live or grow naturally on or near the
bluff. There also are risks of a landslide in building on or
near a bl uff.

H. Enj oynent of the Property

The primary enjoynent of the Lake M chigan shoreline in
Emmet County is derived in the sumrer, particularly during July
and August. During the sumrer nonths (especially July and
August), people travel to that shoreline primarily to swmin
Lake M chigan and to relax on the beach there. Wth the
exception of people staying on the shoreline in Emmet County,
peopl e generally do not travel to Emet County to go boating.

A scenic view of the property is seen fromwatercraft on
Lake M chigan and fromthe property’'s shoreline. As to the
former, the waters of Lake M chigan near the property at a
di stance of at |east one-half mle to 1 mle into the water are

sonme of the nost heavily traveled parts of Lake Mchigan. Wth
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t he exception of recreational watercraft used by people staying
on the shoreline on or near the property, recreational watercraft
generally do not use those waters because a public harbor is not
relatively close to the property. The recreational watercraft
that do use those waters do so mainly in July and August and,
with the exception of recreational watercraft used by people
staying on the shoreline on or near the property, seldom cone
close to the shoreline of the property. In the winter, only
freighters use the waters near the property, and they do so at a
di stance that is approximately 1 mle into the water.

Few peopl e wal k the Lake M chigan shoreline in Emmet County
at tinmes other than in the summer. |In the sumrer (primarily July
and August), nmany people wal k that shoreline, and many peopl e
believe that the public is allowed to wal k al ong any part of a
Great Lake shoreline up to the ordinary high water mark.’ Sone
peopl e do not wal k on private beaches on Lake M chi gan because
they view those beaches as the private property of another. The

peopl e who wal k the shoreline on or near the property are

"In @ass v. Goeckel, 683 NW2d 719 (Mch. C. App. 2004),
the court ruled contrary to this belief that people who own | and
on Lake Huron have the exclusive right to use and enjoy that |and
up to the water’s edge. The trial court had ruled that the
public had a right to walk on the portion of that |and that was
bet ween the ordinary highwater mark and the water’s edge. In
reversing the trial court, the court of appeals held that the
general public may pass that |land only by walking in the water.
The Supreme Court of M chigan agreed to hear an appeal of that
case and is currently considering this issue.
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general |y nei ghboring | andowners (or the renters of hones on that
land), famly, or friends. The |andowners on Lake M chi gan
generally have an informal understanding that they (or their
guests, including renters of their land) may wal k al ong Lake
M chi gan on each other’s | and.

| V. Easenent on the Property Contributed by Petitioners in 1990

On Decenber 31, 1990, petitioners recorded a docunent
(previous deed) entitled “Deed of Conservation Easenent”. The
previ ous deed refl ected an easenent (previous easenent) that
petitioners contributed to the Lake Traverse Conservancy (LTC)
Trust (trust). The previous easenent covers the approxi mately
2.64 acres of the property consisting of the width of the
property at M 119 and 250 feet inland towards Lake M chigan.?®
The previous deed generally restricts the building, construction,
devel opnment, or renoval of trees on the portion of the property
encunbered by the previous easenent (encunbered woodl and), but
allows for the building of (and renoval of trees for) a
3, 200- squar e-f oot garage/ work space/ studi o and rel ated access
road. Wen petitioners contributed the previous easenent to the
trust, petitioners did not consider whether or how the
devel opnent of the unencunbered portion of the property would

affect the encunbered woodl and.

8 The previous deed notes that an access road runs through
t he previous easenent to the garage, which is on a portion of the
property not covered by the previous easenent.
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On their 1990 Federal income tax return (1990 return),
petitioners clained as a deduction a $94, 000 noncash charitable
contribution of the previous easenent. Petitioners attached to
their 1990 return a letter from Robert W Frame (Frane), C A E
MA.l., stating that he had apprai sed the previ ous easenent at
a fair market value of $94,000. Franme stated in the letter that
he had estimated that the fair market val ue of the encunbered
woodl and was $114, 000 before the previous easenent was i nposed,
that the fair market value of the encunbered woodl and was $10, 000
after the previous easenent was i nposed, and that the previous
easenent enhanced by $10,000 the fair market val ue of the portion
of the property that was not encunbered by the previous easenent.
Frame concluded in the letter that these nunbers resulted in the
cl ai med $94, 000 fair nmarket value for the previous easenent
($114, 000 - ($10,000 + $10,000) = $94, 000).

V. Easenent on the Property Contributed by Petitioners in 1992

On Decenber 28, 1992, petitioners signed a docunent (deed 1)
entitled “Conservation Easenent”. Deed 1 was recorded at the
Regi ster of Deeds for Emmet County on Decenber 29, 1992. LTC
prepared deed 1 contenporaneously with petitioners’ contribution
to the trust of conservation easenent 1 in perpetuity. At the
time of that contribution, petitioners also contributed $2,000 to

the trust.
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Conservation easenent 1 covers the part of the property
consi sting of the northernnost 150 feet of shoreline and al
portions |andward for 120 feet fromthe ordinary high water mark
(encunbered shoreline 1). Deed 1 states that encunbered
shoreline 1 “contains a relatively intact forested ecosystem
providing wildlife habitat, as well as habitat for old growth
white pine trees”, that “lake front property in and around the
area of the Property is under intense devel opnent pressure,

t hereby causing or at |east exacerbating the inpact on rare and
protected flora and fauna of the area such as the piping plover
* * * and Huron Tansy”,® and that petitioners and LTC

recogni ze the scenic and natural resource values of the

Property and share the common intention to conserve

t hese values in perpetuity by the conveyance of a

Conservation Easenent to protect the use or devel opnent

of the Property for any purpose or in any manner which

woul d conflict with the maintenance of these scenic and

nat ural resource val ues.
Deed 1 states further that

The purpose of this Conservation Easenent is to ensure

that the scenic and natural resource values of the

Property will be retained forever. This Conservation

Easenment is intended to prevent the use or devel opnent

of the Property for any purpose or in any manner which

conflicts with the perpetual maintenance of these

sceni ¢ and natural resource values. By executing this

Conservation Easenent, the Grantors acknow edge t hat
they are giving up devel opnent rights associated with

® The reference in deed 1 to “wildlife”, “flora and fauna”,
and the specific species of those itens was a general reference
towldlife, flora and fauna, and the specific species found
al ong the Lake M chigan shoreline in Emmet County and not
necessarily on encunbered shoreline 1
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the Property. |In addition, this Conservation Easenent

i ncl udes covenants on the part of the Gantors to

refrain fromdoing certain acts, as set forth below, so

that all uses of the Property will be consistent with

this Conservation Easenent. G antee accepts this

Conservation Easenment to conserve the natural resources

and scenic values of the Property for the present and

future generations. The parties acknow edge that this

Conservation Easenent constitutes a servitude upon the

|l and and runs with the |and.

Deed 1 goes on to |list activities that are restricted on
encunbered shoreline 1 (e.g., mning activities and, except as
ot herwi se provided in deed 1, devel opnent, construction,

i nprovenent, or simlar acts that would destroy any part of
encunbered shoreline 1), and activities that are permtted on
encunbered shoreline 1 (e.g., alteration of trees to provide
views of Lake M chigan, construction of foot paths to the Lake

M chi gan shoreline, and certain construction of overl ook decks,
pati os, or boat houses). Deed 1 generally states that
petitioners are liable for any cost incurred by LTC to enforce
conservation easenent 1 and allows conservation easenent 1 to be
termnated “If subsequent, unexpected changes in the Property, or
near by property, render the Purpose of this Conservation Easenent
i npossible to achieve”. Deed 1 states that LTC

may transfer or otherw se assign this Conservation

Easenment only to a qualified conservation organization

whi ch agrees to enforce this Conservation Easenent in

accordance with the regul ati ons established by the
| nt ernal Revenue Service governing such transfers and

the laws of the State of Mchigan. |f G antee ceases
to exist, Gantee’s rights and obligations under this
Conservation Easenent shall imediately vest in the

followng entities in the follow ng order to the extent
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they evince an intent to accept this Conservation
Easenent: (a) The Nature Conservancy, (b) the M chigan
departnment of Natural Resources, or (c) any other
appropriate organi zati on which qualifies under Section
170(h)(3) of the Code, has conservation purposes, and
is qualified to accept and hold this Conservation

Easenent either voluntarily or through an award of such
right by a court of conpetent jurisdiction under the

doctrine of cy pres.

Deed 1 does not restrict petitioners’ right to devel op any part
of the property not covered by conservation easenent 1.

Petitioners obtained fromFrane an apprai sal of conservation
easenent 1 and attached to their 1992 return a letter from Franme
stating that he had apprai sed conservation easenent 1 at a fair
mar ket val ue of $99,000. Frane stated in the letter that he had
estimated that the fair market val ue of encunbered shoreline 1
was $249, 000 before conservation easenent 1 was inposed, that the
fair market val ue of encunmbered shoreline 1 was $99, 500 after
conservation easenent 1 was inposed, and that conservation
easerment 1 enhanced by $50,500 the fair market val ue of the
portion of the property not covered by conservation easenent 1.
Frame concluded in the letter that these nunbers resulted in the
claimed $99, 000 fair market value for conservation easenent 1
($249, 000 - ($99,500 + $50,500) = $99, 000).

Petitioners clainmed on their 1992 return that they had made
total charitable contributions of $108,957, consisting of a
$99, 000 noncash contribution of conservation easenment 1 and cash

contributions of $9,957. Petitioners deducted on their 1992
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return $95,569 of the total clained charitable contributions and
carried over the $13, 388 bal ance to 1993.

VI . Easenent on the Property Contributed by Petitioners in 1993

On Decenber 28, 1993, petitioners signed a docunent (deed 2)
entitled “Lakefront Conservation Easenent #2”. Deed 2 was
recorded in the Emet County Regi ster of Deeds on Decenber 30,
1993, and re-recorded there on Novenber 24, 1994. LTC prepared
deed 2 contenporaneously with petitioners’ contribution to the
trust of conservation easenent 2 in perpetuity. At the tinme of
that contribution, petitioners also contributed $2,000 to the
trust. On Decenber 30, 1993, a nortgagee of the property agreed
to subordinate its nortgage on the property to the extent
necessary to permt LTC to enforce the purpose of conservation
easenent 2 in perpetuity.

Conservation easenent 2 covers the part of the property
consi sting of the southernnost 260 feet of shoreline and al
portions |andward for 120 feet fromthe ordinary high water mark
(encunbered shoreline 2). Deed 2 states verbatimw th deed 1
t hat encunbered shoreline 2 “contains a relatively intact
forested ecosystem providing wildlife habitat, as well as
habitat for old gromh white pine trees”, that “the |ake front
property in and around the area of the Property is under intense
devel opnent pressure, thereby causing or at |east exacerbating

the inpact on rare and protected flora and fauna of the area such
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as the piping plover * * * and Huron Tansy”, ! and t hat
petitioners and LTC

recogni ze the scenic and natural resource values of the
Property and share the common intention to conserve

t hese values in perpetuity by the conveyance of a
Conservation Easenent to protect the use or devel opnent
of the Property for any purpose or in any manner which
woul d conflict with the maintenance of these scenic and
nat ural resource val ues.

Deed 2 al so states verbatimwith deed 1 that

The purpose of this Conservation Easenent is to ensure
that the scenic and natural resource values of the
Property will be retained forever. This Conservation
Easenment is intended to prevent the use or devel opnent
of the Property for any purpose or in any manner which
conflicts with the perpetual maintenance of these
sceni ¢ and natural resource values. By executing this
Conservation Easenent, the Grantors acknow edge t hat
they are giving up devel opnent rights associated with
the Property. |In addition, this Conservation Easenent

i ncl udes covenants on the part of the Gantors to
refrain fromdoing certain acts, as set forth below, so
that all uses of the Property will be consistent with
this Conservation Easenent. G antee accepts this
Conservation Easenment to conserve the natural resources
and scenic values of the Property for the present and
future generations. The parties acknow edge that this
Conservation Easenent constitutes a servitude upon the
land and runs with the |and.

Deed 2 goes on to |list activities that are restricted on
encunbered shoreline 2 (e.g., mning activities and, except as
ot herwi se provided in deed 2, devel opnent, construction,

i nprovenent, or simlar acts that would destroy any part of

10 The reference in deed 2 to “wildlife”, “flora and fauna”,
and the specific species of those itens was a general reference
towldlife, flora and fauna, and the specific species found
al ong the Lake M chigan shoreline in Emmet County and not
necessarily on encunbered shoreline 2.
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encunbered shoreline 2), and activities that are permtted on
encunbered shoreline 2 (e.g., alteration of trees to provide
views of Lake M chigan, construction of foot paths to the Lake
M chi gan shoreline, and certain construction of overl ook decks,
pati os, or boat houses). Deed 2 generally states that
petitioners are liable for any cost incurred by LTC to enforce
conservation easenent 2 and allows conservation easenent 2 to be
termnated “If subsequent, unexpected changes in the Property, or
near by property, render the Purpose of this Conservation Easenent
i npossible to achieve”. Deed 2 states that LTC

may transfer or otherw se assign this Conservation

Easenment only to a qualified conservation organization

whi ch agrees to enforce this Conservation Easenent in

accordance wth the regul ati ons established by the
| nt ernal Revenue Service governing such transfers and

the laws of the State of Mchigan. |f G antee ceases
to exist, Gantee’s rights and obligations under this
Conservation Easenent shall immediately vest in the

followng entities in the follow ng order to the extent
they evince an intent to accept this Conservation
Easenent: (a) The Nature Conservancy, (b) the M chigan
departnment of Natural Resources, or (c) any other
appropriate organi zati on which qualifies under Section
170(h)(3) of the Code, has conservation purposes, and
is qualified to accept and hold this Conservation
Easenent either voluntarily or through an award of such
right by a court of conpetent jurisdiction under the

doctrine of cy pres.

Deed 2 does not restrict petitioners’ right to devel op any part

of the property not covered by conservation easenent 2.
Petitioners obtained fromFrane an apprai sal of conservation

easenent 2 and attached to their 1993 return a letter from Franme

stating that he had apprai sed conservati on easenent 2 at a fair
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mar ket val ue of $241,800. Frane stated in the letter that he had
estimated that the fair market val ue of encunbered shoreline 2
was $483, 600 before conservation easenment 2 was inposed, that the
fair market val ue of encunbered shoreline 2 was $193,400 after
conservati on easenent 2 was inposed, and that conservation
easement 2 enhanced by $48, 400 the fair market val ue of the
portion of the property that was not covered by conservation
easenent 2. Frame concluded in the letter that these nunbers
resulted in the clained $241,800 fair narket value for
conservation easenment 2 ($483,600 - ($193,400 + $48,400) =
$241, 800) .

Petitioners clainmed on their 1993 return that they had made
total charitable contributions of $266,602, consisting of a
$241, 800 noncash contribution of conservation easenment 2, cash
contributions of $11,414, and the $13,388 carryover from 1992.
Petitioners deducted on their 1993 return $128,473 of the total
claimed contributions and carried over the $138, 129 bal ance to
1994. Petitioners |ater deducted $86,939 of the carryover for
1994 and the remai nder for 1995.

VIl1. The Conservati on Easenents

Devel opnent of the | akefront imediately to the north and
south of the property is not limted by any restrictive easenent
simlar to the conservation easenents. Wen petitioners

contributed the conservation easenents to the trust, petitioners
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and LTC understood that restrictions were not placed on
petitioners’ use of the unencunbered portions of the property.
Petitioners also understood at those tines that they (or a
subsequent owner of the property) could devel op the unencunbered
portions of the property in any desired way (subject to zoning
[imtations). Petitioners did not consider at those tines
whet her or how devel opnent of the unencunbered portions of the
property would affect the ecosystem of the portions of the
property covered by the conservation easenents. Petitioners did
not grant any restrictive easenent on the mddle of the property
because they wanted to be able to develop it if they desired.

LTC wanted to obtain the conservati on easenents, and sought
and continues to seek to obtain simlar conservation easenents in
northern M chi gan, because LTC believes that northern Mchigan is
rel atively undevel oped as conpared with other parts of the State.
Significant and abundant natural resources are present in
northern M chigan, particularly around M 119 and the near by
shoreline, and LTC believes that these resources nay be
t hreat ened by overdevel opnent. LTC attenpts to bal ance a
devel opment of northern Mchigan wth a devel opnent of new nature
preserves and the protection of areas for wildlife and scenic
Vi ews.

LTC made a special effort in the 1990s to attenpt to

conserve land in the area of the property. Bald eagles were
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returning to that area, and LTC believed that bald eagles are
very sensitive to human activity. Mich devel opnent al so had
occurred near the property, including the subdividing of land in
a manner that LTC believed threatened to hurt the scenic quality
and drive out the wildlife. LTC wanted to m nim ze any

devel opnent of the shoreline on or near the property so as not to
drive out the bald eagles, to protect the natural scenic beauty
of the bluff, and to protect the habitat for local wldlife and
pl ants including Lake Huron tansy and pitcher’s thistle.

LTC acknow edged and accepted the conservati on easenents on
the basis of the |egal descriptions set forth in deed 1 and deed
2. LTC accepted the conservation easenents in part to protect
the Lake M chigan shoreline of the property going up to and over
the top of the bluff so as to preserve intact the present or
potential habitat there for wldlife and plants. LTC al so
accepted the conservation easenents in part to protect the
structure of the bluff itself; e.g., by controlling any erosion
of that bluff. The bluff is sandy, delicate, and subject to
erosion. Building on the bluff would erode the bluff and
di spl ace the vegetation growing on it.

The conservation easenents have not restricted petitioners’
use or enjoynent of the property but have Iimted the devel opnent
of encunbered shoreline 1 and encunbered shoreline 2

(coll ectively, encunbered shoreline). Petitioners contributed



- 25 -

the conservation easenents to the trust to protect the encunbered
shoreline from devel opnment and to deduct a resulting charitable
contribution. As to the forner, petitioners hoped that their
nei ghbors would also restrict a simlar portion of their real
estate in order to conserve it.

The conservation easenents preclude petitioners from
buil ding on the | akefront | ots of the property and, as granted,
cover sone but not all of the bluff on the property; neither of
t he conservation easenents reaches the top of the bluff, and the
conservati on easenents cover only 410 of the 460 feet of the
shoreline of the property.? Wen they granted the conservation
easenents, petitioners believed that the conservation easenents
extended over the top of the bluff. They |earned they were
m st aken when the property was | ater surveyed (the property was
not surveyed when they bought it). In July 2004, petitioners
filed a lawsuit (lawsuit) in Emet County Crcuit Court agai nst
LTC. The lawsuit, which is currently pending, seeks a
reformati on of the deeds underlying the conservation easenents to

enl arge the encunbered shoreline.

11 When they contributed conservation easenent 2 to the
trust, petitioners knew that 50 feet of shoreline was
unencunbered. Petitioners may devel op that unencunbered
shoreline in any way consistent with the zoning requirenents.



Vill. LTC

LTC is a Mchigan nonprofit organi zati on described in
section 170(c) and exenpt from Federal inconme tax under section
501(c)(3). LTC has nore than 4,200 nenbers and is the | argest
menber shi p- supported nonprofit organization in northern M chigan.
LTC s current endownent fund is $4 mllion. LTC s endowrent fund
from 1992 t hrough 1995 was between $1.25 and $2.5 m | 1lion.

LTC has operated for nore than three decades to preserve
| and and wil derness in trust for conservation and for the
recreation and education of the people of Mchigan. LTC s
purpose is to protect the natural integrity and scenic beauty of
northern M chigan for the enjoynent of future generations.!? LTC
supports its purpose by: (1) Acquiring property by contribution
or purchase, (2) obtaining easenents such as the conservation
easenents by gift or through purchase, and (3) educating the
public about the purposes of LTC. LTC currently owns
approximately 75 mles of shoreline on rivers, |akes, and streans
in northern M chi gan.

When a | andowner contributes an easenent to LTC, LTC
typically also asks for and receives a cash contribution from
that | andowner. The cash contribution is nmeant to help LTC

monitor and, if necessary, enforce the terns of the easenent.

2 1n this context, the “natural integrity” of the |land
i ncludes its ecosystem concept which refers to the protection of
the ecosystemof wildlife, fish, plants, and ani mals.
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LTC al so hel ps the | andowner find an appraiser to value the
contributed property by furnishing the | andowner with a |ist of
apprai sers, all of whom attended a sem nar on the subject
sponsored by LTC. LTC also usually gives the | andowner sone
brochures expl ai ni ng the nechanics of a conservati on easenent and
a guide detailing the tax ram fications of a conservation
easenment and the contribution thereof. LTC does not val ue any
easenent that it receives froma |l andowner, and LTC does not
acknowl edge or accept any valuation of the easenent. LTC usually
verifies its receipt of a contributed easenent by signing Form
8283, Noncash Charitable Contributions.

LTC does not on an annual basis formally nonitor each
conservation easenent that it receives to ensure conpliance but
occasionally nonitors theminformally. LTC maintains a file for
each of these easenents.

OPI NI ON

We deci de whether petitioners’ contributions of the
conservation easenents are qualified conservation contributions
under section 170(h)(1). Petitioners argue they are.?3
According to petitioners, the conservation easenents prohibit any

construction, devel opnent, or disturbance of the natural state of

13 While petitioners filed the lawsuit to reformthe deeds
underlyi ng the conservation easenents, we decide this case on the
basis of the specific property that petitioners actually
contributed to the trust in 1992 and 1993.
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the bluff on the encunbered shoreline. Petitioners conclude that
the conservation easenents: (1) Protect a relatively natural
habitat for wildlife and plants, (2) preserve open space for the
sceni ¢ enjoynent of the general public, which will yield a
significant public benefit, and (3) preserve open space pursuant
to clearly delineated public policies set forth in the Enmet
County zoning ordi nances and in the Endangered Species Act of
1973, Pub. L. 93-205, sec. 2(b), 87 Stat. 884, current version at
16 U.S.C. sec. 1531(b) (2000), which will yield a significant
public benefit. Respondent argues that petitioners have not
proven that the conservation easenents did any of those things.
Respondent concl udes, argues, and determ ned that the
conservation easenents are not qualified conservation
contributions under section 170(h)(1).

Respondent’ s deficiency determ nation is presuned correct,
and petitioners must prove it wong in order to prevail .

Rul e 142(a)(1); Welch v. Helvering, 290 U.S. 111, 115 (1933).

Petitioners nust prove their entitlenent to deduct their clainmed

¥ 1n certain cases, if an individual introduces credible
evidence with respect to a factual issue relevant to ascertaining
his or her proper tax liability, sec. 7491 places the burden of
proof on the Conmm ssioner as to that issue. See sec. 7491(a);
Rul e 142(a)(2). Sec. 7491 applies to court cases arising in
connection with exam nati ons conmmencing after July 22, 1998. See
I nt ernal Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, sec. 3001(c)(2), 112 Stat. 726. Because the
exam nation underlying this case comenced before July 23, 1998,
sec. 7491(a) does not apply to shift the burden of proof to
respondent.
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charitabl e contributions; deductions are strictly a matter of
| egi sl ative grace, and petitioners nmust satisfy the specific
statutory requirenents for their clainmed deductions. Deputy v.
DuPont, 308 U.S. 488, 493 (1940).

Section 170(a)(1) generally allows a deduction for any
charitabl e contribution made during the taxable year. |In this
context, a charitable contribution includes a gift of property to
a charitable organization, made with charitable intent and
w thout the receipt or expectation of receipt of adequate

consi deration. See Hernandez v. Commi ssioner, 490 U. S. 680, 690

(1989); United States v. Am Bar Endowrent, 477 U. S. 105, 116-118

(1986); see also sec. 1.170A-1(h)(1) and (2), Incone Tax Regs.
Wil e section 170(f)(3) generally does not allow an individual to
deduct a charitable contribution for a gift of property
consisting of less than his or her entire interest in that
property, an exception applies in the case of a “qualified
conservation contribution.” See sec. 170(f)(3)(B)(iii). A
contribution of real property is a qualified conservation
contribution if (1) the real property is a “qualified real
property interest”, (2) the contributee is a “qualified

organi zation”, and (3) the contribution is “exclusively for
conservation purposes” (collectively, three requirenments). Sec.

170(h)(1); see also sec. 1.170A-14(a), Incone Tax Regs.
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As to the first of the three requirenents, an interest in
real property is a qualified real property interest if the
interest is the donor’s entire interest in that real property
(other than a qualified mneral interest), a remainder interest,
or a restriction granted in perpetuity on the use which may be
made of the real property. Sec. 170(h)(2). 1In the case of the
latter, i.e., a restriction granted in perpetuity on the use
whi ch may be made of the real property, the regul ations
interpreting that provision clarify that such a restriction nust
be legally enforceable to limt any use of the real property that
is inconsistent with the conservation purpose of the
contribution. See sec. 1.170A-14(9g)(1), Inconme Tax Regs. These
regul ations note that this requirenment nmay be net by recording
the restriction in the land records of the jurisdiction in which
the real property is located. 1d.

As to the second of the three requirenents, a contributee is
a qualified organization if it is described in section 170(h)(3).
The regul ations interpreting this provision mandate that the
organi zation be commtted to protecting the conservation purposes
of the contribution and have the resources necessary to enforce
the restrictions granted in perpetuity. Sec. 1.170A-14(c)(1),
| ncome Tax Regs.

As to the third of the three requirenents, a contribution is

made exclusively for conservation purposes if it neets the tests
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of section 170(h)(4) and (5). Section 170(h)(4)(A) generally
provides that a contribution is for a conservation purpose if it:
(1) Preserves |land for outdoor recreation by, or the education
of, the general public, (2) protects a relatively natural habitat
of fish, wldlife, or plants, or simlar ecosystem (3) preserves
open space for the scenic enjoynent of the general public or
pursuant to a Federal, State, or |ocal governnmental conservation
policy, and this preservation wll yield a significant public
benefit, or (4) preserves a historically inportant |and area or a
certified historic structure. See also sec. 1.170A-14(d) (1),
I ncone Tax Regs. Under the statute, each of these four prongs is
a conservation purpose in and of itself, and a taxpayer’s
sati sfaction of one of these prongs suffices to establish the
requi site conservation purpose. See also S. Rept. 96-1007, at 10
(1980), 1980-2 C.B. 599, 604. Section 170(h)(5)(A) generally
provides that a contribution of a qualified real property
interest may be exclusively for conservation purposes only if it
is protected in perpetuity. The statute contains no further
speci fic guidance as to when a contribution of a qualified real
property interest that is protected in perpetuity wll be
excl usively for conservation purposes.

The requirenent in section 170(h)(1)(C that a qualified
contribution of a conservation easenent be “exclusively for

charitabl e purposes” may be traced to the Tax Reform Act of 1969
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(TRA 1969), Pub. L. 91-172, sec. 201(a), 83 Stat. 549. Congress
generally provided in section 170(f)(3)(A), as then enacted, that
an individual may not deduct a charitable contribution for
contributed property in which he or she retained an interest.

See TRA 1969 sec. 201(a)(1l). However, Congress provided in
section 170(f)(3)(B)(ii), as then enacted, that this general rule
of nondeductibility would not apply if the contribution was of an
undi vi ded portion of the taxpayer’s entire interest in the
property. See TRA 1969 sec. 201(a). The conferees stated in
their report on section 170(f)(3)(B)(ii) that they intended that
such an undivided interest include an open space easenent in
gross where the easenent was in perpetuity.®™ H Conf. Rept.
91-782, at 294 (1969), 1969-3 C.B. 644, 654. In light of this
statenment, the regulations interpreting section 170(f)(3)(B)(ii),
as enacted in 1969, allowed a charitable deduction for the fair
mar ket val ue of an easenment contributed to a charitable

organi zation in perpetuity where the easenent restricts the use
of the taxpayer’s property; e.g., by limting the type and hei ght

of buildings that may be erected, the renoval of trees, the

15 Sec. 1.170A-7(b)(1)(ii), Income Tax Regs., defines an
“easenent in gross” as “a nere personal interest in, or right to
use, the land of another; it is not supported by a dom nant
estate but is attached to, and vested in, the person to whomit
is granted.” See also Black’s Law Dictionary 527 (7th ed. 1999)
(the term “easenent in gross” denotes “An easenent benefitting a
particul ar person and not a particular piece of [and”).
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erection of utility lines, the dunping of trash, and the use of
signs. See sec. 1.170A-7(b)(1)(ii), Incone Tax Regs.

In the Tax Reduction and Sinplification Act of 1977 (TRSA),
Pub. L. 95-30, sec. 309(a), 91 Stat. 154, Congress enacted the
initial version of section 170(f)(3)(B)(iii), creating an
exception fromthe general rule of section 170(f)(3)(A) for an
“easenent with respect to real property granted in perpetuity to
an organi zation described in subsection (b)(1)(A) exclusively for
conservation purposes”.® The conference report on TRSA
expl ai ned t hat

Wiile it is intended that the term “conservation

pur poses” be liberally construed with regard to the

types of property with respect to which deductible

conservation easenents * * * may be granted, it is also

i ntended that contributions of perpetual easenents * *

* qualify for the deduction only in situations where

t he conservation purposes of protecting or preserving

the property will in practice be carried out. Thus, it

is intended that a contribution of a conservation

easenent * * * qualify for a deduction only if the
hol di ng of the easenent * * * s related to the purpose

16 Congress coined the terns “conservation purposes” and
“exclusively for conservation purposes” in the Tax Reform Act of
1976 (TRA 1976), Pub. L. 94-455, sec. 2124(e)(1)(C and (D),

90 Stat. 1919. Congress provided further in the TRA 1976 t hat
the term “conservation purposes” in this context nmeans (1) “the
preservation of |and areas for public outdoor recreation or
education, or scenic enjoynent”, (2) “the preservation of
historically inportant |land areas or structures”, or (3) “the
protection of natural environnental systenms”. TRA 1976 sec.
2124(e)(1)(D); see also sec. 170(f)(3)(C, as enacted by TRA
1976. Congress did not in the TRA 1976 define (or indicate the
meani ng of) either the word “exclusively” or the term
“exclusively for conservation purposes”. Nor does the

| egi sl ative history of the TRA 1976 shed any |ight on the neaning
of that word or that term
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or function constituting the donee’s purpose for
exenption (organi zations such as nature conservanci es,
environnmental, and historic trusts, State and | ocal
governnments, etc.) and the donee is able to enforce its
rights as holder of the easenent * * * and protect the
conservation purposes which the contribution is

i ntended to advance. The requirenent that the
contribution be exclusively for conservation purposes
is also intended to |imt deductible contributions to
those transfers which require that the donee hold the
easenent * * * exclusively for conservation purposes
(i.e., that they not be transferable by the donee in
exchange for noney, other property, or services). |[H
Conf. Rept. 95-263, at 30-31 (1977), 1977-1 C. B. 519,
523.]

As originally enacted, the provisions of former section
170(f)(3)(B)(iii) did not apply to contributions nmade after
June 13, 1981. TRSA sec. 309(b)(1), 91 Stat. 154. 1In the Tax
Treat ment Extension Act of 1980 (TTEA), Pub. L. 96-541,
sec. 6(a), 94 Stat. 3206, Congress effectively extended those
provi sions permanently. The Senate report behind this extension
noted the commttee’ s belief that the preservation of our
country’s natural resources and cultural heritage was inportant
and that conservation easenents play an inportant role in this
preservation. S. Rept. 96-1007, supra at 9, 1980-2 C. B. at 603.
The report al so noted that

The comm ttee al so recognizes that it is not in the

country’'s best interest to restrict or prohibit the

devel opment of all |and areas and existing structures.

Therefore, the commttee believes that provisions

al | owi ng deductions for conservation easenents should

be directed at the preservation of unique or otherw se

significant | and areas or structures. Accordingly, the

commttee has agreed to extend the expiring provisions

of present | aw on a permanent basis and nodify those
provisions in several respects.
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In particular, the commttee found it appropriate

to expand the types of transfers which will qualify as

deductible contributions in certain cases where the

contributions are likely to further significant

conservation goals w thout presenting significant

potential for abuse. |In addition, the commttee bill

woul d restrict the qualifying contributions where there

IS no assurance that the public benefit, if any,

furthered by the contribution would be substanti al

enough to justify the allowance of a deduction. 1In

addition, the conmttee decided that the treatnent of

open space easenents should be clarified. [ld. at

9-10, 1980-2 C. B. at 603.]

Wth our understanding of the statute and its rel evant
| egislative history in mnd, we now turn back to the three
requi renents for a qualified conservation contribution.
Respondent concedes that the first and second requirenents have
been net; i.e., the conservation easenents are qualified real
property interests and the contributee is a qualified
or gani zati on under section 170(h)(3). As to the third
requi renent, respondent challenges petitioners’ assertion that
t he conservation easenents protect a relatively natural habitat
of wildlife or plants for purposes of section 170(h)(4) (A (ii).
Respondent al so chal |l enges petitioners’ assertion that the
conservati on easenents preserve open space in the manner required
by section 170(h)(4)(A)(iii). Petitioners wll prevail as to
this issue if (1) they establish either of those conservation
purposes as to the contributions and (2) they neet the
requi renent in section 170(h)(5) that the contributions be

exclusively for at |east one of those conservation purposes.
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As to the first assertion, section 1.170A-14(d)(3) (1),
| ncone Tax Regs., interprets section 170(h)(4)(A)(ii) to provide
that a qualified real property interest wll neet the
conservation purposes test, and thus satisfy the third
requi renent before us, if that interest is contributed “to
protect a significant relatively natural habitat in which a fish
wildlife, or plant community, or simlar ecosystem normally
lives”. For this purpose, section 1.170A-14(d)(3)(ii), Incone
Tax Regs., lists as exanples of significant habitats and
ecosystens: (1) Habitats for rare, endangered, or threatened
species of animals, fish, or plants, (2) natural areas that
represent high quality exanples of a terrestrial or aquatic
community, such as islands that are undevel oped or not intensely
devel oped where the coastal ecosystemis relatively intact, and
(3) natural areas which are included in, or which contribute to,
the ecological viability of a local, State, or National park,
nature preserve, wldlife refuge, wlderness area, or other
simlar conservation area. Section 1.170A-14(d)(3)(iii), Inconme
Tax Regs., explains that a contribution of a qualified real
property interest that neets this significant habitat or
ecosystemtest is deductible even if, as here, the public’ s right
to access that property is restricted. The |egislative history
of the TTEA states that a contribution is “considered to be nmade

for conservation purposes if it will operate to protect or
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enhance the viability of an area or environnent in which a fish,
wildlife, or plant community normally lives or occurs.” S. Rept.
96- 1007, supra at 10, 1980-2 C. B. at 604. That |egislative
hi story enphasi zes that “The conmttee intends that contributions
for this purpose will protect and preserve significant natural
habitats and ecosystens”. 1d. at 11, 1980-2 C B. at 604.
Respondent argues that petitioners have not satisfied any of
the exanples set forth in the regulations. W disagree. LTC s
executive director, Thomas Bailey (Bailey), testified credibly
that the property is a “fanpbus” roosting spot for bald eagles and
that the conservation easenents establish a proper place for the
growt h and exi stence of Lake Huron tansy and pitcher’s thistle.
Bail ey also testified credibly that he has toured the property on
various occasions, that the habitat on the encunbered shoreline
is a proper and normal environnment for Lake Huron tansy,
pitcher’s thistle, and bald eagl es, anong ot her species, and that
the staff of LTC has seen Lake Huron tansy grow ng on the
property. M. Gass testified credibly that she al so has seen
Lake Huron tansy growi ng on the property and that she has
regul arly seen bald eagles there as well. She also testified
credibly that at |east one of those eagles roosts on a tree
growi ng on encunbered shoreline 1. W also find in the record
probative evidence that both Lake Huron tansy and pitcher’s

thistle are considered threatened species which are worthy of
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special attention towards the goal of preservation and that LTC,
t he | argest nenbershi p- supported nonprofit organization in
northern M chi gan, has agreed through the conservati on easenents
to attenpt to preserve those species by giving themthat special
attention.

We apply the plain nmeaning of the words “habitat” and
“community” to interpret themfor purposes of the statute and the

regul ations. Cf. Venture Funding, Ltd. v. Conm ssioner, 110 T.C

236, 241-242 (1998), affd. w thout published opinion 198 F.3d 248

(6th Cr. 1999); Trans Gty Life Ins. Co. v. Conm ssioner, 106

T.C. 274, 299 (1996). A habitat denotes “The area or environnent
where an organi smor ecological community normally |ives or
occurs” or “The place where a person or thing is nost likely to
be found.” Anerican Heritage Dictionary of the English Language
786 (4th ed. 2000); see also 7 CF. R sec. 636.3 (2002)
(“WIldlife habitat nmeans the aquatic and terrestrial environnents
required for wildlife to conplete their life cycles, including
air, food, cover, water, and spatial requirenents.”). A
community may be defined in this context as “A group of plants
and animals living and interacting wth one another in a specific
regi on under relatively simlar environnental conditions.”
Anerican Heritage Dictionary of the English Language 374.

The encunbered shoreline fits those definitions of “habitat”

and “community”. In its natural undevel oped state, it is a
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“relatively natural habitat” for a community of Lake Huron tansy,
of pitcher’s thistle, and of bald eagles, anpbng ot her species of
plants and wildlife. Each of the conservation easenents w ||
therefore protect and preserve significant natural habitats by
[imting the devel opnment or use of the encunbered shoreline.?’
By the sane token, petitioners’ contributions of the conservation
easenents operate to protect or enhance the viability of an area
or environnent in which a wildlife conmunity and a pl ant
comunity normally live or occur. Both portions of encunbered
shoreline al so have natural val ues that nake them possi bl e places
to create or pronote the habitat of Lake Huron tansy as well as
the habitat of bald eagles. W hold that petitioners have proven
that their contributions of the conservation easenents were for a
conservation purpose under section 170(h)(4), specifically,
section 170(h)(4) (A (ii).?*®

We turn to the question of whether petitioners’
contributions also neet the “exclusively for conservation
pur poses” requirenment of section 170(h)(5). W read that termto

pl ace a focus on the contributee’s holding of a qualified real

7 W read sec. 170(h)(4)(A)(ii) to nean that the protection
of arelatively natural habitat of wldlife or plants, in and of
itself, is a significant conservation purpose within the intent
of the statute.

8 On the basis of this holding, we need not and do not
consider petitioners’ other argunents that the conservation
easenents al so neet the requirements of sec. 170(h)(4)(A) (iii).
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property interest and, nore specifically, to require that the
contributee hold such an interest in perpetuity exclusively for
one or nore of the conservation purposes listed in section
170(h)(4). Wiile the termwas included in the TRA 1976 w t hout
any specific indication as to its neaning, see discussion supra
note 16, the legislative history of the TRSA briefly discusses
the neaning of that term Al though the view of a subsequent
Congress is not a controlling basis fromwhich to infer the

intent of an earlier Congress, Haynes v. United States, 390 U S

85, 87 n.4 (1968); United States v. Philadel phia Natl. Bank,

374 U.S. 321, 348-349 (1963), we note that the TRSA nodified
former section 170(f)(3)(B) by adding a provision (former section
170(h)(3)(B)(iii)) containing the phrase “exclusively for
conservation purposes” and that the |legislative history to this
nodi fication is consistent with our reading. The |legislative

hi story states:

it is intended that a contribution of a conservation
easenent * * * qualify for a deduction only if the
hol di ng of the easenent * * * s related to the purpose
or function constituting the donee’s purpose for
exenption * * * and the donee is able to enforce its
rights as holder of the easenent * * * and protect the
conservation purposes which the contribution is

i ntended to advance. The requirenment that the
contribution be exclusively for conservation purposes
is also intended to |imt deductible contributions to
those transfers which require that the donee hold the
easenent * * * exclusively for conservation purposes
(1.e., that they not be transferable by the donee in
exchange for noney, other property, or services). |[H
Conf. Rept. 95-263, supra at 30-31, 1977-1 C B. at
523.]
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We conclude that petitioners’ contributions neet the
“exclusively for conservation purposes” requirenent of section
170(h)(5). The contributee, LTC, is a legitimte, |ongstanding
nature conservancy dealing at armis length with petitioners, and
LTC has agreed (and has the comm tnent and financial resources)
to enforce the preservation-related restrictions included in deed
1 and deed 2 in perpetuity. LTC s holding of the conservation
easenents also is directly related to its tax-exenpt purposes.
We al so note that petitioners through the restrictions in deed 1
and deed 2 have gratuitously surrendered val uable property rights
in the encunbered shoreline, that those restrictions are legally
enforceable to limt in perpetuity any inconsistent use of the
encunbered shoreline, and that any subsequent hol der of the
conservation easenents nust be an entity fully commtted to
carrying out the contributions’ charitable purposes. Congress
t hrough the enactnent of section 170(h) intended in rel evant part
t o encourage preservation of our country’s natural resources
t hrough the contribution of easenents such as the conservation
easenents, see S. Rept. 96-1007, supra at 9, 1980-2 C B. at 603,
and petitioners’ contributions of the conservation easenents,
whi ch serve to preserve this Nation’s natural resources of bald
eagl es, Lake Huron tansy, and the bluff, anmong other things, are

consistent wth the statute’s objective.
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We hold that petitioners’ respective contributions in 1992
and 1993 of the conservation easenents are qualified conservation
contributions under section 170(h)(1) because, in relevant part,
they protect a relatively natural habitat of wildlife and plants
and are exclusively for conservation purposes.! |n so holding,
we have considered all argunents nade as to the issues decided
herein, and we have rejected as neritless those argunents not

di scussed herein.?°

19 The encunbered shoreline is a portion of real property
used by petitioners as their personal residence, and sec.
170(h)(4)(A) (ii) does not require that the protection of the
natural habitats referenced therein be pursuant to a clearly
del i neat ed governnental conservation policy. The staff of the
Joint Conmttee on Taxation has recently prepared a report
stating that sec. 170(h) is “so broad that the IRS effectively
has no basis to challenge contributions clainmed to have been nade
for such [conservation] purposes” and “the status quo in essence
permts the donor and the donee, the two parties with the
greatest incentive to reach such a conclusion, to determ ne that
a conservation purpose is served.” Staff of the Joint Commttee
on Taxation, Options to Inprove Tax Conpliance and Reform Tax
Expendi ture 286 (Jan. 27, 2005). The report proposes changes to
sec. 170(h). Id. at 1, 277. The proposal, if adopted, would
provide that the protection of the natural habitats referenced in
sec. 170(h)(4)(A)(ii) is exclusively for conservation purposes
only if it is pursuant to a clearly delineated governnent al
policy; i.e., it furthers a specific, identified conservation
project. 1d. at 282. The proposal, if adopted, would provide
that a qualified real property interest is not considered as
contributed exclusively for a conservation purpose if the donor
(or a famly menber of the donor) has a right to use all or a
portion of the real property as a personal residence at any tine
after the contribution. 1d. at 283.

20 At trial, the Court severed fromthe matter at hand the
i ssue concerning the fair market value of petitioners’
contributions. Respondent asserts as to the matter at hand that
petitioners contributed a small portion of the property and
(continued. . .)



Accordi ngly,

An appropriate order

will be issued.

20(. .. continued)
retained the right to build on the property’s unencunbered
portions. W view this assertion as relating not to the
characterization of the conservation easenents as qualified
conservation contributions but as nost directly related to a
determ nation of those contributions’ fair market val ue.
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APPENDI X
SEC. 170(h). Qualified Conservation Contribution.--

(1) I'n general.--* * * the term*“qualified
conservation contribution” nmeans a contri bution--

(A) of a qualified real property
i nterest,

(B) to a qualified organization,

(C exclusively for conservation
pur poses.

(2) Qualified real property interest.--For
pur poses of this subsection, the term“qualified real
property interest” nmeans any of the following interests
in real property:

(A) the entire interest of the donor
other than a qualified mneral interest,

(B) a remainder interest, and

(C arestriction (granted in
perpetuity) on the use which may be nmade of
the real property.

* * * * * * *

(4) Conservation purpose defined.--

(A) In general.--For purposes of this
subsection, the term “conservati on purpose”
neans- -

(1) the preservation of |and
areas for outdoor recreation by, or
t he education of, the general
public,

(1i) the protection of a
relatively natural habitat of fish
wildlife, or plants, or simlar
ecosystem
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(1i1) the preservation of open

space (including farm and and
forest | and) where such
preservation is --

hi storically inportant

(I') for the scenic
enj oynent of the general
public, or

(I'l') pursuant to a
clearly delineated
Federal, State, or |oca
gover nnmental conservation

policy,

and wll yield a
significant public
benefit, or

(1v) the preservation of an

a certified historic structure.

| and area or

(B) Certified historic structure.--For

pur poses of subparagraph (A)(iv),
“certified historic structure”

bui | ding, structure, or land area which --

(1) is listed in the National

Regi ster, or

(1i) is located in a

regi stered historic district (as

defined in section 47(c)(3)(B)) and

is certified by the Secretary of
the Interior to the Secretary as

being of historic significance to

the district.

A bui | di ng,

precedi ng sentence if

the term
means any

structure, or land area satisfies the
it satisfies such sentence either
at the tinme of the transfer or on the due date

(i ncluding extensions) for filing the transferor’s

return under this chapter for the taxable year
i s made.

t he transfer

i n which

(5) Exclusively for conservation purposes. --For
pur poses of this subsection--
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(A) Conservation purpose nust be
protected.--A contribution shall not be
treated as exclusively for conservation
pur poses unl ess the conservation purpose is
protected in perpetuity.



